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Duty of Care Owed In Witnessing Signatures

The Titles Office has recently encountered several instances of purported fraud stemming from instruments appearing to be duly signed by a registered proprietor and witnessed in accordance with Section 152 of the Registration of Titles Act (the R.T.A.).  In these instances, it has been alleged that the signatures are forgeries and were improperly witnessed.  The cancellation of the relevant instrument by the Registrar of Titles pursuant to a Court Order and Section 158 of the R.T.A. is a well known remedy.  Many are however unaware that the registered proprietor has an additional remedy available to him in the form of an action of negligence against the person who purported to witness his signature.
Attorneys and Justices of the Peace are therefore encouraged to be vigilant in the exercise of their duty of care as attesting witnesses.  Attorneys also owe a duty of care when having conduct of matters where instruments are lodged for registration with the Titles Office.  
In the normal course of conveyancing, the witnessing of signatures may be handled in a certain manner as a matter of convenience to the client/registered proprietor and in the interest of time.  Attorneys and Justices of the Peace must however take further precautions to ensure that signatures are in fact made by the registered proprietor.  
Precautions

Attorneys and Justices of the Peace are encouraged to take note of the following suggested precautions:  
1. Establish and adhere to a procedure for the identification of clients.  Ensure that each client presents an original government-issued photographic identification.  Do not accept photocopied or expired identification.  Keep copies of the identification for your records. 

2. Ensure that the client signs in your presence.  If for any reason he does not do so, a quick telephone call to the client to confirm his knowledge and consent is necessary.

3. Pay special attention to the transactions where the client’s behaviour and explanations appear suspicious.  Be vigilant where the client’s urgency is unwarranted or where the client appears uninterested in the legal implications of a document or where the client refuses to attend to your offices to sign.  
4. Attorneys must check the validity of signatures witnessed by another official.  Notary Public certificates and Justice of the Peace seals should be perused carefully instead of giving a cursory glance.  A Justice of the Peace seal should bear an identification number and identify the parish for which the Justice of the Peace is appointed. If you have any reason to be suspicious, a quick telephone call to the attesting witness is prudent.  
5. Attorneys must pay special attention where the transaction involves jointly owned property and communication is predominantly with only one of the joint owners.  

6. Attorneys could also check the historical view of a Title to identify potential inconsistencies, for example, confirming that there are no obvious age discrepancies between the persons purporting to deal with the land and the details of the registered owner. 
7. Independently obtaining contact details for the physical address of the property and contacting the land owner using those details.
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